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THE ARBITRATION TREATIES AND THE SENATE 
AMENDMENTS * 

Referring to the identic general arbitration treaties recently negotiated 
with Great Britain and France, President Taft remarks, in a recent mag- 
azine article: "They have amended the treaty in the Senate and have 
put in so many exceptions that really it is very doubtful whether the 
adoption of such a treaty will be a step forward." * 

It is the purpose of the present article to consider the Senate amend- 
ments to the arbitration treaties with a view to offering some suggestions 
upon the question which President Taft thus raises, namely, whether or 
not the exchange of ratifications and putting into effect of the general ar- 
bitration treaties with Great Britain and France, as amended by the 
Senate, will or will not be a step forward toward the goal of peace through 
justice. As a foundation for an intelligent discussion of this question 
it seems desirable to emphasize some points with regard to the purpose 
and fundamental theory of the treaties as originally drawn and the 
success with which this theory has been embodied in the language of 
the treaties. 

There appears to be one thing about which nearly all the friends of 
the treaties may be said to have agreed, that is, that the chief value of 
the treaties, as negotiated, was indirect and general, not immediate and 
definite as between the contracting parties. They were chiefly valuable, 
not because these particular treaties would prevent war between the 
signatory nations, for "war between the United States and England 
or the United States and France was inconceivable if not impossible." 2 

The great value of these treaties, as originally drawn, lay in the fact 
that they were to be models for other treaties between the United States 

* This article is based on an address delivered at the Eighteenth Lake Mohonk 
Conference on International Arbitration. The considerations therein set forth have 
been somewhat developed and notes and references have been added, but the original 
phraseology has been substantially retained. 

1 The World's Work for June, 1912, p. 174. 

2 Senator Lodge's address in the Senate, Feb. 29, 1912, S. Doc. 353, 62 Cong., 2 sess., 
p. 5. 
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and other countries and were to afford inspiration for the conclusion of 
similar treaties between all the great nations of the world. 8 

So, in considering the effect of the Senate amendments to the treaties, 
it is submitted that we should keep steadily in mind this point of view, 
that the treaties are of no particular practical value in themselves as 
between the contracting parties, that their value lies in their future 
usefulness by way of suggestion and inspiration, and, therefore, if the 
Senate amendments have robbed them of that potential usefulness then 
they are of no particular value at all in their present condition and ought 
not to be ratified. 

The Secretary of State, in describing these treaties in his Cincinnati 
address, pointed out their great underlying principle. We are con- 
stantly told that some things can not be arbitrated. The treaties ac- 
cepted, as Secretary Knox said, the distinction between those matters 

3 In President Taft's address to the Methodist Chautauqua, at Mountain Lake 
Park, Maryland, August 7, 1911, he said: 

"Treaties with England and France are of the utmost importance, not in the actual 
prevention of war between th6se countries, because the danger of such a cataclysm 
as that is, thank God, most remote, but they are most important as steps toward the 
settlement of all international controversies between all countries by peaceable means 
and by arbitration. The fact that two great nations like Great Britain and the United 
States, or like France and the United States, should be willing to submit all contro- 
versies to a peaceful and impartial tribunal can not but work for righteousness among 
the nations, and for a willingness on their part to adopt the same means for the settle- 
ment of international disputes. (Addresses of President Taft on Arbitration, published 
by the Government Printing Office, pp. 42-43.) 

See also President Taft's address before the Christian Endeavor Convention, 
Young's Pier, Atlantic City, New Jersey, July 7, 1911, ibid., p. 36; and his address 
at the Marion, Indiana, Branch of the National Home for Disabled Volunteer Soldiers, 
July 2, 1911, ibid., p. 30. 

In Senator Root's speech in the Senate, March 7, 1912, he said: 

"It is not so much that I think these treaties will lead to the arbitration of ques- 
tions between this country and Great Britain and France, which would not otherwise 
be arbitrated, that I want them ratified; it is because the moral effect upon mankind 
of the Government of the United States taking what is believed to be a step forward 
as compared with the moral effect of the Government of the United States refusing 
what is believed to be a step forward will make for the education of mankind along 
the lines of civilization or the retardation of their progress along those lines." (Cong. 
Record, Vol. 48, No. 73, p. 3050.) 

See also Senator Lodge's remarks to the same general effect in his speech in the 
Senate, S. Doc. 353, 62 Cong., 2 sess., p. 10. 
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"which in their nature are arbitrable and those which are not. As to 
those which are arbitrable it is provided that they shall be arbitrated. 
As to those which are not arbitrable it is provided that they shall be 
the subject of deliberate inquiry, investigation and advice." 4 

It is this recognition of the fundamental distinction which "exists 
in the nature of things" B between those things which are and are not 
susceptible of judicial settlement, and this bold and unqualified accept- 
ance of the logical result of this distinction, which gives to the recent 
treaties both their logical and their moral value as models for the future. 

The treaties embodied that principle in words which have since be- 
come very familiar, by providing that all differences "which are 
justiciable in their nature by reason of being susceptible of decision by 
the application of the principles of law or equity" shall be arbitrated. 
In spite of all the discussion and criticism which has raged around these 
words it is believed that they stand, to-day, unshaken. It is submitted 
that they are the best words which have yet been suggested for the pur- 
pose intended. 

The word "justiciable," if tested by Webster's dictionary, means 
exactly what the negotiations of the treaty had in mind, namely, "liable 
to trial in a court of justice; subject to jurisdiction; judicable." It 
means in the treaties exactly what it meant when the Supreme Court 
used it, while the arbitration treaties were still before the Senate, in 
Pacific States Telephone Company v. Oregon, the case in which it was 
attempted to draw in question the constitutionality of the initiative and 
referendum. In dismissing the case for want of jurisdiction the court 
drew the distinction between "judicial authority over justiciable con- 
troversies and legislative power as to purely political questions." 6 

In like manner it is submitted that the words "law or equity" are 
fortunate in their associations and history. They are not new. They 
are consecrated by a century of use in arbitration conventions and prac- 
tice before arbitral tribunals. They are as old as international arbitra- 

4 Address of Secretary Knox on the Pending Arbitration Treaties, before the American 
Society for the Judicial Settlement of International Disputes, Cincinnati, Ohio, 
November 8, 1911; S. Doc. 298, 62 Cong., 2 sess., p. 4. 

6 See Senator Root's address, Cong. Record, Vol. 48, No. 73, p. 3047. 

6 Pacific States Telephone and Telegraph Company v. Oregon, 223 U. S. 118 at 149. 
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tion in the modern sense of the word. From Jay's treaty of 1794, which 
ushered in our modern era of international arbitration, to the Prize 
Court Convention, to which the Senate has but lately given its advice 
and consent, the words "justice and equity," which are, for all practical 
purposes, the equivalent of the words " law or equity " used in the present 
treaties, have been repeatedly used in arbitration treaties, some of these 
treaties providing for the submission of many cases to arbitration, as 
defining the principles which should guide arbitral courts. 7 

And yet very rarely in this century of practical user has any serious 
difficulty been found in the meaning of the words "justice and equity." 
Occasionally a question has been raised and, once or twice, the construc- 
tion apparently placed upon those words in the majority report of the 
Senate Committee on Foreign Relations, namely, that they permit of 

' The following chronological list of arbitration treaties of the United States using 
the expression "justice and equity" or its equivalent makes no pretense of being 
complete: Great Britain, Treaty of Amity, Commerce and Navigation (Jay Treaty), 
November 19, 1794, Article VI; Great Britain, Convention respecting Fisheries, 
Boundary and the Restoration of Slaves, October 20, 1818; Great Britain, Claims 
Convention, February 8, 1853; Costa Rica, Claims Convention, July 2, 1860; Great 
Britain, Treaty for Settlement of Claims with the Hudson's Bay Company, etc., 
July 1, 1863; Great Britain, Treaty of Washington, May 8, 1871, Article XII (Claims 
arising during the Civil War aside from the Alabama Claims). 

The following treaties or conventions use language the same or substantially the 
same as the Seventh Article of the Jay Treaty with Great Britain, which reads: 
" according to the merits of the several cases and to justice, equity and the laws of 
nations" : Spain, Treaty of Friendship, Boundary, etc., October 27, 1795, Article XXI 
(Claims arising during the war between Spain and France) ; Denmark, Claims Con- 
vention, March 28, 1830; Peru, Claims Convention, January 12, 1863; Mexico, Claims 
Convention, July 4, 1868. (See Treaties and Conventions of the United States, 
passim. See, also, Argument of the United States, Orinoco Steamship Case before the 
Hague Tribunal, page 117, note.) 

Article VII of the Prize Court Convention, adopted by the Second Hague Con- 
ference, of 1907, and recently advised and consented to by the Senate of the United 
States, provides that in the absence of any controlling treaty provisions or generally 
recognized rule of international law, "the court shall give judgment in accordance 
with the general principles of justice and equity" (see Scott's Hague Texts, page 289 
at 293), while Article VII of the Pecuniary Claims Convention with Great Britain, 
signed August 18, 1910, makes it the duty of the members of the tribunal, upon 
assuming their functions, to take oath to decide "in accordance with treaty rights 
and with the principles of international law and of equity." (See Supplement, 
American Journal of International Law, Vol. 5, 1911, p. 257 at 260.) 
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the exercise of a vague and unlimited jurisdiction, 8 has been advanced 
before some arbitral tribunal. Once, before the British-American Claims 
Commission which sat at the end of the Civil War, the suggestion was 
made that the words "justice and equity" were very broad and that 
they gave the court unrestricted liberty of decision within the pur- 
view of its own conscience, and, in a very interesting opinion, Mr. Com- 
missioner Frazier, the American Commissioner, negatived this sug- 
gestion. 9 

Again, in 1903, a number of nations entered into arbitration protocols 
with Venezuela in substantially identical language. By the terms of 
these protocols the arbitrators were empowered to decide in accordance 
with "absolute equity without regard to objections of a technical nature, 
or of the provisions of local legislation." The umpire of the American- 
Venezuelan Commission did rule, in certain cases, as if he thought that 
those words actually gave him unrestricted liberty to decide one way in 
one case and another in another according to his individual conscience 



8 The report of the majority of the Senate Committee on Foreign Relations used 
the following language in discussing this point: 

"The definition of the questions to be submitted to arbitration in these new treaties 
is, it is true, very large and general and somewhat indeterminate. * * * We are 
obliged, therefore, to construe the word ' equity ' in its broad and universal acceptance 
as that which is 'equally right and just to all concerned; as the application of the 
dictates of good conscience to the settlement of controversies.' It will be seen, there- 
fore, that there is little or no limit to the questions which might be brought within 
this article, provided the two contracting parties consider them justiciable." (S. Doc. 
98, 62 Cong., 1 sess., pp. 4 and 5.) 

Senator Lodge, who submitted this report, commented upon this passage as fol- 
lows in his address in the Senate: 

"We are equally destitute of any authoritative definition or determination or in- 
terpretation as to the significance of the words 'law or equity' in this international 
connection. The senator from Maryland said that the committee had interpreted the 
word 'equity' wrongly in arguing that the use of that word in these treaties would 
open the door to questions of every kind. The committee in its report and in what 
was there said about the words 'law and equity' did not intend to suggest that these 
words of and by themselves opened the door to an unlimited range of questions. All 
the committee desired to suggest was that 'law or equity,' like the word 'justi- 
ciable,' in this connection entirely lacked any authoritative definition or interpreta- 
tion." (S. Doc. 353, 62 Cong., 2 sess., pp. 11-12.) 

9 See report of Robert S. Hale, Agent of the United States, Ex. Doc. 1, Pt. 1, 43 
Cong., 1 sess., pp. 246-247. {Foreign Relations of the United States, 1873, Vol. Ill,) 
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or personal idiosyncrasy, without any particular reference to consistency 
or to the recognized rules of law. 10 

When one of the decisions so rendered, the Orinoco Steamship Case, 
was taken before the Hague court for review, the Venezuelan agent 
defended the umpire's decision upon the specific ground, which he said 
was his "capital argument," that the words "absolute equity" gave 
absolute liberty, and that the umpire could not have transgressed the 
rules of law laid down in the protocol because he was not bound by any 
rules. 11 

But the Hague court held that the words "absolute equity" did not 
"invest the arbitrators with discretionary powers" or excuse them from 
applying the rules of law prescribed by the terms of the submission and, 
holding that the umpire had transgressed these rules, the court set aside 
his decision. 12 

So that the very objection now made to the word "equity," namely, 
that it sets the court adrift without rudder or compass, has been squarely 
raised in the court of last resort with respect to international matters 
and has been held to be without merit. And it should be remembered, 
in this connection, in appraising the weight and relevancy of these de- 
cisions and of the one hundred years of practice which they typify, 
that if there is any difference between the words of the present treaty, 
"law or equity," and the words which have heretofore been used, "jus- 
tice and equity," that "law" is certainly a more restricted word than 

10 See Moore's International Law Digest, Vol. VI, pp. 304r-307. See also Corre- 
spondence relating to Wrongs done to American Citizens by the Government of Venezuela, 
S. Doc. 413, 60 Cong., 1 sess., pp. 82-84. 

11 "Etant donnee la liberty absolue d'appreciation que le Compromis de 1903 a 
confere 1 aux Arbitres, le Gouvernement des Etats-Unis est sans droit pour demander 
la nullite' de la sentence, mfeme dans l'hypoth&se, a tous points de vue erronee, qu'elle 
serait entachee des vices qu'il lui attribue. Voici le principal raisonnement que fait 
par ma bouche le Gouvernement du Venezuela." {Oral Argument of Dr. Grisanti, 
Venezuelan Agent, before the Hague Tribunal in the Orinoco Steamship Case. Plaidores, 
pp. 47-48.) And again — "L' argument capital que j'apporte pour la defense de 
l'absolue validity de la sentence de l'honorable Dr. Barge, est que les termes du pro- 
tocole de 1903 donnent aux Arbitres la plus grande liberte pour juger * * * ." 
{Ibid., pages 78-79.) 

12 See decision of the Hague Tribunal in the Orinoco Steamship Company Case, 
this Journal, Vol. V, p. 230, at p. 233. See, also, Orinoco Steamship Company Case 
before the Hague Tribunal, ibid., pp. 39-50. 
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"justice" and that "equity" can not be broader than "absolute 
equity." 13 

This expression, "justice and equity," with its equivalents, has ac- 
quired in the realm of international law a meaning through user the same 
in kind, although not of course the same in degree, that the phrase "due 
process of law" has taken on in our constitutional law through long 
custom and many judicial decisions. The term "justiciable" and the 
phrase "justice and equity" or "law or equity" resemble the expression 
"due process of law" in still another respect. They not only have ac- 
quired, at least as to certain fundamental points, a definition through 
time and user, but they tend, as Senator Root said in the Senate, "to- 
ward a rather broad treatment by exclusion and inclusion" u thus 
leaving scope and opportunity for further definition as occasion arises 
growing out of conditions as yet unforeseen and unforseeable. It is 
submitted that the negotiators of the treaties did well in selecting these 
general expressions, already defined as to essentials by a user as old as 
international arbitration, and yet capable of further definition as occa- 
sion arises to meet the needs of an expanding future. 

So much for the treatment in the treaties of matters in their nature 
justiciable. As regards the other great division of international dif- 
ferences, those not susceptible of judicial decision, the treaty provided 
that they should be referred to a joint commission for investigation 
and consideration. And then there was the provision, clause three of 
Article III, which empowered the joint commission, in cases in which 
the parties disagreed as to whether or not a given question was justici- 
able, to decide whether or not such question came within the terms of 
Article I and was justiciable in its nature. 

There arose a difference of opinion as to the proper construction of 
this clause, i. e., as to whether the decision of the joint commission as to 
a question of justiciability was final and binding upon both governments, 
as its language seemed prima facie to import, or whether, when construed 

13 It is true that in the Orinoco Steamship Case the court might have reached the 
same conclusion by interpreting the words "without regard to objections of a tech- 
nical nature, etc.," as modifying an irresponsible liberty otherwise conferred by the 
words "absolute equity," but there is no suggestion of such a view in the opinion. 

11 Cong. Record, Vol. 48, No. 73, p. 3047. 
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in connection with other provisions of the treaty, it was merely binding 
upon the executive, leaving to the United States Senate unimpaired its 
power to decide for itself, irrespective of the decision of the commission, 
whether any question was or was not justiciable. 15 

The majority of the Senate Committee on Foreign Relations, and 
many friends of the treaties both in and out of the Senate, construed the 
clause as making the decision of the joint commission final and binding 
upon both governments. On the other hand, the Secretary of State, 
the negotiator of the treaty, in a most interesting and able argument, 
took the opposite view, which was accepted by many leading lawyers in 
and out of Congress. 16 President Taft, who, in his earlier addresses 
regarding the treaties, apparently assumed that the decision of the 
commission would be binding upon both governments with no 

16 For a more detailed consideration of the arguments pro and con on this question 
of construction see "The Pending Arbitration Treaty with Great Britain" in the 
University of Pennsylvania Law Review for March, 1912. 

16 Among the Senators who, in the course of the debate, expressed the opinion that 
the decision of the joint commission under this paragraph would be binding upon the 
Senate, were Senators Bacon (Cong. Record, Vol. 48, No. 75, p. 3241 at 3248), Smith 
of Georgia {Ibid., No. 76, p. 3332 at 3336 and 3337), Smith of Michigan (Ibid., No. 72, 
p. 2983 at 2988, etc.), who favored amending the treaty by striking out the paragraph 
in question; Senator Rayner (Ibid., No. 28, pp. 1027 to 1030; compare p. 3249) who 
nevertheless favored the adoption of the paragraph as it stood; Senator Root 
(Ibid., No. 73, p. 3049), who suggested in his minority report (with Senator 
Cullom) a declaratory amendment to the resolution of ratification (S. Doc, No. 98, 
62 Cong., 1 sess., pp. 10, 27); and Senator Lodge who presented a declaratory amend- 
ment construing the paragraph in a contrary sense. Among the Senators who ac- 
cepted the interpretation of the Secretary of State were Senators Burton, who made 
a special minority report in this sense (S. Doc. 98, 62 Cong., 1 sess., pp. 11-15), which 
he supported on the floor of the Senate (Cong. Record, Vol. 48, No. 77, pp. 3385-3386), 
and McCumber (Ibid., No. 33, p. 1280 et seq.), who favored the treaty without amend- 
ment but were ready to accept the Lodge declaratory amendment. (Compare the 
position of Senator Williams, Ibid., No. 72, p. 3032, at 3038, see also p. 3249). 

Senator Bacon, in the course of his address, remarked: 

"I want right in that particular to call attention to a very remarkable fact, that 
of all the Senators who advocate these treaties in their present form, no two of them 
agree in the construction of that third clause, or at least, no two of them agree in the 
construction and also in the application of it. Perhaps I ought to make an exception 
in the case of the Senator from Illinois [Mr. Cullom] and the Senator from New York, 
[Mr. Root] because they did join in the same report and, therefore, they do agree." 
(Cong. Record, p. 3248.) 
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locus pcenitentioe, later on seems to have accepted Secretary Knox's 
view. 16 * 

It was of course unfortunate that any question of construction should 
have arisen, but once it had arisen and a serious difference of opinion 
even among the friends of the treaties had developed, it became highly 
desirable, if not absolutely necessary, to place the meaning of the pro- 
vision beyond doubt. 17 

Accordingly, a resolution was introduced by Senator Lodge which, 
if adopted, would have cured any possible ambiguity, as he said, by 
giving "to that clause * * * the meaning which those who favor the 
unamended treaty say it now possesses and which the rest of the world 
say it ought to have." And the Senator added: "such a proposition is 
entitled to command every vote." 18 

However, the Senate chose to cure the difficulties supposed to arise 
out of the third clause of Article III by striking out the paragraph in 
question. While it is believed that the suppression of the entire para- 
graph and the elimination of the moral advantage which might have 

16 °See particularly his address at Ocean Grove, August 15, 1911; at Rochester, 
August 23, 1911, in Addresses of President Taft on Arbitration, published by the 
Government Printing Office, pp. 47-66, especially pages 51, 53, 62 and 63; and at 
Cincinnati, November 7, 1911, in Proceedings of the American Society for the Judicial 
Settlement of International Disputes, p. 12. 

17 See Senator Lodge's address in the Senate, S. Doc. 353, 62 Cong., 2 sess., p. 13; 
Senator Root's address, Cong. Record, p. 3049. 

18 See Senator Lodge's address, supra, p. 26. The pertinent portion of Senator 
Lodge's resolution reads as follows: 

"Resolved further, That the Senate advise and consent to the ratification of the 
treaty with the understanding, to be made a part of such ratification, that any joint 
high commission of inquiry to which shall be referred the question as to whether or 
not a difference is subject to arbitration under Article I of the treaty, as provided 
by Article III thereof, the American members of such commission shall be appointed 
by the President, subject to the advice and consent of the Senate, and with the further 
understanding that the reservation in Article I of the treaty that the special agree- 
ment in each case shall be made by the President by and with the advice and con- 
sent of the Senate means the concurrence of the Senate in the full exercise of its consti- 
tutional powers in respect to every special agreement, whether submitted to the Senate 
as the result of the report of a joint high commission of inquiry under Article III or 
otherwise." (S. Doc. 98, 62 Cong., 2 sess., p. 25; italics ours.) The adoption of this 
resolution would also have cured any constitutional difficulty which might be thought 
to have arisen with respect to the third paragraph of Article III as interpreted by 
the majority of the Committee on Foreign Relations. 
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been derived from the decision of the commission as to questions of 
justiciability, even although it was not binding upon the Senate, was 
unfortunate, it is submitted that it was by no means fatal. It left the 
treaties incomplete, it is true, but not unsymmetrical. So far as they 
went they were sound and logical and paragraph three of Article III, or 
some satisfactory equivalent, might have been added in the fulness of 
time. It is not believed, therefore, that the amendment eliminating 
paragraph three of Article III should, of itself, prevent the ratification 
of the treaties in due course. 

This leaves for consideration the two remaining Senate amendments. 
One of these, affecting the text of the first article, was merely verbal and 
need not detain us. But the amendment to the resolution of ratifica- 
tion, introduced by Senator Bacon and adopted by the decisive vote of 
46 to 36, is, it is submitted, fatal to the treaties in that it destroys their 
usefulness as models for other treaties and by way of inspiration for 
further progress. The full text of the Bacon amendment is as follows: 

Provided, That the Senate advises and consents to the ratification of 
the said treaty with the understanding, to be made a part of such ratifica- 
tion, that the treaty does not authorize the submission to arbitration 
of any question which affects the admission of aliens into the United 
States, or the admission of aliens to the educational institutions of the 
several States, or the territorial integrity of the several States or of the 
United States, or concerning the question of the alleged indebtedness or 
monied obligation of any State of the United States, or any question 
which depends upon or involves the maintenance of the traditional atti- 
tude of the United States concerning American questions, commonly 
described as the Monroe Doctrine, or other purely governmental 
policy. 18 " 

The latter part of this amendment, relating to the Monroe Doctrine 
and other matters of governmental policy, substantially embodies the 
amendment suggested by way of greater caution by Senators Root and 
Cullom in their minority report. 19 Inasmuch as questions of govern- 
mental policy are clearly not justiciable, this portion of the amendment 
seems to be harmless, even if unnecessary. But aside from questions in- 
volving the Monroe Doctrine "or other purely governmental policy," 

18 °See Cong. Record, Vol. 48, No. 73, p. 3054. 

19 See S. Doc. 98, 62 Cong., 1 sess., reprint, pp. 10, 27. 
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this amendment specifically exempts from the scope of the treaty the 
following questions: 

First, "any question which affects the admission of aliens into the 
United States." Such a question might arise in many ways. It might 
involve merely the interpretation of a treaty in force between the United 
States and some other country, and so be clearly justiciable. On the 
other hand, it might involve the large question as to whether this country 
ought or ought not to adopt a certain policy with respect to the admis- 
sion of aliens, clearly a non-justiciable question. Whether or not we 
have violated a treaty with respect to the admission of aliens which we 
have already made is a matter for judicial determination. Whether, in 
the absence of any existing obligation, we ought to incur one, whether 
through statute or treaty, is a political question which cannot be sub- 
mitted to arbitration. But the text of the amendment withdraws both 
the justiciable and the non-justiciable question from the scope of the 
treaty, and Senator Bacon's speech in the Senate indicates that such 
was his intention in framing the amendment. 20 

Second, "the admission of aliens to the educational institutions of 
the several States." Again, this involves questions that may or may 
not be justiciable. The particular question which undoubtedly sug- 
gested this exception, the question of the exclusion of the Japanese from 
the schools of San Francisco, arose under our treaty with Japan and 
was clearly justiciable, and, if it had not been possible to adjust that 
question by diplomacy, it is submitted that we ought to have been ready 
to submit it to arbitration. But, of course, a similar question might 
arise in the absence of any treaty in such a way as to involve only ques- 
tions of governmental policy. This exception is, like the first exception, 
destructive of the theory upon which the treaties rest, because it covers 
matters which are clearly justiciable. But it is open to the further 
serious objection that it involves what be may deemed a discourtesy to 
Japan, one of the very nations with which serious questions might arise, 
growing out of our intricate relations in the Pacific, and, therefore, one 
of the very nations with which it would be most desirable to negotiate a 
general treaty of arbitration. With what prospect of success can we 
request Japan to negotiate a treaty in accordance with this model, which 
20 See Cong. Record, Vol. 48, No. 75, p. 3243, 
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is not only illogical, but carries on its face a direct reference to a most 
regrettable incident in our relations with Japan, which we ought to seek 
to forget as rapidly as possible? 

Third, "the territorial integrity of the several States or of the United 
States." As to this point, as Secretary Knox said in his Cincinnati ad- 
dress, "a living nation must have a place to live in," 21 or, as Senator 
Root put it, " questions that involve the nation's having a place in which 
to live cannot be submitted to the decision of anybody else or the nation 
has lost its independence." 22 

A land to live in, like independence, would seem to be a necessary 
prerequisite to any arbitration rather than a matter of policy, but, in 
any event, the question whether we are to have one or not is non- 
justiciable. 

But the language of the amendment under consideration, "the terri- 
torial integrity of the several States or of the United States," covers not 
merely this non-justiciable question, but boundary disputes which, as 
Secretary Knox remarked, "ever since the nation was born we have sub- 
mitted to arbitration." 23 Every foot of our northern boundary from the 
Atlantic Ocean to the Lake of the Woods has been the subject of formal 
arbitration or of the decision of a joint commission, and the same thing 
is true on the Pacific Coast from the Straits of San Juan to the Arctic 
Ocean. 

These arbitrations began with the Jay treaty of 1794 and perhaps the 
last great question was settled by the Alaska Award of 1903. But, as 
was pointed out in the debate in the Senate, minor questions are still 
pending and may be pressed for arbitration at any time. 24 They may, 
moreover, at the request of either party, at any time be submitted for 
examination and report to the International Boundary Commission of 
the United States and Canada, in accordance with the recent treaty of 
January 11, 1909. A similar International Boundary Commission is em- 
powered to decide, subject to objection on the part of either government, 
all boundary questions arising along the twelve hundred miles where 

21 S. Doc. 298, 62 Cong., 2 sess., p. 10. 

22 Cong. Record, Vol. 48, p. 3047. 

23 See reference, supra. 

24 Cong. Record, Vol. 48, No. 72, p. 2987. 
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the Rio Grande forms our southern boundary. And, only a year ago, 
the International Boundary Commission, United States and Mexico, 
having failed to agree with respect to a question of boundary, the two 
countries provided for the addition of a third member to the commis- 
sion in order that there might be an arbitration to settle the question 
of international title involved. And yet, in case the pending arbitra- 
tion treaty with Great Britain is ratified, as amended, or in case an iden- 
tical treaty were negotiated and ratified with Mexico, we would be pre- 
cluded from submitting to arbitration under either of these treaties 
ordinary boundary questions which the respective international bound- 
ary commissions had not been able to settle to the satisfaction of both 
parties. 

It is said, indeed, that if the amended treaty is adopted, we can still 
negotiate special treaties to cover questions such as these, proper for 
arbitration, but which are excluded from arbitration by the Bacon 
amendment. So we can, now, without the general arbitration treaty. 
So we could and did last year with Mexico. But wherein will it be easier 
to arrange such special arbitrations after we have gone on record by 
excluding such questions from the terms of our general arbitration treaties 
and thereby giving prima facie notice, at least, to foreign nations that 
we no longer propose to arbitrate them? 

Finally, we have the exception "concerning the question of the alleged 
indebtedness or monied obligation of any State of the United States." 
Here we have an exception which is altogether aimed at the exclusion of 
justiciable questions. As Senator Lodge remarked in discussing the 
matter, "if a pecuniary claim is not justiciable I do not know what is." 25 

For historical reasons, however, which seem sufficient to a great 
many people in this country, when it comes to the repudiated re- 
construction bonds, "we separate them and take them out from the 
ordinary class of pecuniary claims," 26 and, of course, it was this par- 
ticular class of indebtedness which was aimed at by this amendment. 
But this question of the reconstruction bonds had already been taken 
care of by the language of the first article of the treaty, which provided 
for the submission only of differences "hereafter arising," thus, by lan- 

25 Cong. Record, Vol. 48, p. 3050. 

26 Senator Lodge's address in the Senate, S. Doc. 353, 62 Cong., 2 sess., p. 24. 
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guage at once general and inoffensive, which in no wise interferes with 
the logic of the treaties, meeting the insuperable practical objection to 
the submission of questions growing out of the reconstruction bonds to 
arbitration. 

The amendment, however, excludes not merely questions arising out 
of the transactions of reconstruction days, but all questions, at any time 
arising, with respect to the indebtedness of any State of the United 
States, thus not merely preventing the reopening of certain very un- 
happy transactions in the past but amounting to a general repudiation 
on our part, in advance, of the application of judicial methods to the 
settlement of such questions in the future; and this although the United 
States is not only a signatory, but was the proposer and chief advocate 
of the Hague convention respecting the limitation of the employment of 
force for the recovery of contract debts, which aims at securing the sub- 
mission to arbitration of questions growing out of the failure of the 
signatory countries to meet their public debt, as well as other questions 
of contract indebtedness. 26 " It is believed that this feature of the Senate 
amendment is at once unnecessary, illogical and susceptible of giving 
offense to foreign governments. 27 

26 "See Treaties and Conventions, pp. 2248-2258, at 2254. See also Scott, The 
Hague Peace Conferences, Vol. I, pp. 415-422. 

27 Senator Bacon said in his speech in the Senate referring to the question of the 
Southern bonds: 

"I do assert it as a fact of which I am as confident as I am of anything else that 
I have no personal knowledge of that there is now in the State Department, or has 
been in the recent past, one or more demands or suggestions upon the part of foreign 
governments upon the Federal Government to take up this question of the bonds 
of the Southern States which were not paid. If I am wrong about that I invite 
correction of it, not only here but elsewhere." {Cong. Record for March 9, 1912, Vol. 
48, p. 3245.) 

If the Senator is right in this statement it would seem that the refusal of the Senate 
to accept the conclusive and yet inoffensive general terms in which the negotiators 
of the treaties have arranged to lay the ghost of the southern bonds was peculiarly 
unfortunate. If such representations have been made it requires no stretch of the 
imagination to guess that they have been made by some of the leading commercial 
nations of Europe such as England, France or Germany, where the foreign holders 
of the repudiated southern bonds for the most part reside. 

Germany and Japan are, perhaps, the iwo foreign nations with whom it would be 
of the most practical importance to conclude general arbitration treaties, and yet 
one clause of the Bacon amendment, the provision with respect to the admission of 
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In conclusion, it is submitted that this amendment has destroyed the 
symmetry of the arbitration treaties, has done away with their logical 
quality, has vitiated the fundamental principle upon which they rested 
so that they are no longer in fact general treaties of arbitration 28 and, 
furthermore, that certain provisions of the amendment are directly cal- 
culated to irritate foreign nations with whom it is most important for 
us to negotiate treaties of general arbitration. 

It is believed that the arbitration treaties with Great Britain and 
France, as originally drawn and as construed in the Lodge amendment, 
were bold and statesmanlike documents, a genuine advance over all that 
had been done before. Whatever disposition may ultimately be made of 
the treaties, a great part of their mission has been accomplished. "There 
never was one lost good." In the education which the country at large 
has received and the better understanding of a great and intricate sub- 
ject which has come to the Senate itself, through the illuminating dis- 
cussion which has taken place in and out of Congress; in the inspira- 
tion which has come to the friends of peace in all lands through the 
negotiation of these treaties and the struggle for their adoption, lies a 
great gain which the ultimate fate of the treaties, whatever it be, can 
never destroy. 

But, returning to the fundamental thesis suggested in the beginning 
of this article, that the value of these treaties lies in their usefulness as 
models and in their inspirational power as respects future treaties, and 
not in their practical utility in preventing war between the contracting 
parties, it is submitted that to ratify the treaties as amended would, on 
the whole, hinder rather than help the cause of peace through justice. 

William Cullen Dennis. 

aliens to our educational institutions, strikes unquestionably at Japan, and it is 
quite within the realm of possibility that the exception with respect to State in- 
debtedness, eo nomine, may be found to have unnecessarily irritated Germany. 

28 In this connection it is interesting to note that the Japanese press is already be- 
ginning to suggest that the amended treaties are not treaties of "general arbitration" 
within the meaning of Article 4 of the revised Anglo-Japanese treaty of alliance, and 
hence, even if ratified they will not bring into effect the provisions of that article 
relieving Great Britain from any obligation to go to war with a nation with which 
it has a "treaty of general arbitration." 



